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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TIHER HT IETOT 36T
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following- case, governed by first
proviso to sub-section (1) of Section-35 ibid: '

(i) aﬁm@raﬁ%mﬁﬁmaﬁmﬁ@mmmmmﬁﬁmm
ﬁmﬂﬁqeﬁsﬁa@mﬁmﬁm@mﬁ,mmmmsﬁWﬁmﬁﬁmmﬁ
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In case of any loss of goods where the loss occur in trans't from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods ina
warehouse or in storage whether in a factory or in a warehouse
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(1)

(2)

e

In case of goods exported outside India export {0 Nepal or Bhutan, without payment of
duty.
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Credit of any duty allpwed to be utilized towards payment of excise duty on_final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under 9@51@%}‘5‘
of the Finance (No.2) Act, 1998. S
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The above application shall be made in duplicate in Farm No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-in-Appeal. It shiould also be accompanied by a
copy of TR-6 Challan évidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account. _
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The revision application shall be accompanied by a fee of Rs:200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ' :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(@)

(b)
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Under Section 358/ 35E of CEA, 1944 an appeal lies fc :- ‘ -

the.speciali bench of fCuétom, Excise & Service Tax Abpellate _'Tribunélv of West é‘:ajgck O

No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the ‘west vregiona:l bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(j) (a) above. A
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(b) To the West regional bench of Customs, Excise: & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/- and ¥ 10,000/~ where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.

(3) IR 5@ IRY F TS AT A B FHRY e & A uhE e I & oy Hr
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In case of the order covers a number of-order- in Original, fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising I 1 lacs fee of ¥
100/- for each. .

(4) O™ Yo JTARIH Rue Ty G F - & seeid AuiRa B
FER 3% HIG A1 AF RN IR Bt wied & aew F F gedw A
T Ry TT IUT 6.90 4 FT AR Yo T A SR AR |
One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled- item of the cqurt fee Act, 1975 as amended.
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(6) Attention in invited to the rules covering these and other related maitter

contended in Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. - : '
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ORDER-IN-APPEAL

Two appeals have been filed as mentioned below against OIO No.
5/ADC/2016/DSN dated 17.5.2016. passed by the Additional Commissioner, of Central Excise

of the erstwhile Ahmedabad-II Commissionerate[for short - ‘adjudicating authority’].

Sr. Name of the appellant(s) Appeal No.
No.
1 M/s. Rohan BRC Gas Equipment Private Limited, 55/Ahd-11/2016-17

5, Ashwamegh Industrial Estate,
Changodar, Ahmedabad.

Shri Upendrabhai Chhanalal Shah, 56/Ahd-11/2016-17
Manager (Accounts) of

M/s. Rohan BRC Gas Equipment Private Limited,
5. Ashwamegh Industrial Estate.

Changodar, Ahmedabad

o

2. Based on a intelligence, a search was conducted at the appellants premises. On
completion of investigation a show cause notice dated 23.3.2015 was issued to the appellant
mentioned at Sr. No. 1, supra, proposing infer aliu 1o hold the aztivity of assembly of CNG/LPG
kit cleared to dealers to amounting to manufacture: demanding central excise duty along with .
interest and further proposing confiscation of the goods cleared to various dealers without
payment of duty. The notice further proposed penalty on the appellant(s) mentioned at Sr. No. 1
and 2 above. This show cause notice was adjudicated impugned OIO dated 17.5.2016. wherein
the adjudicating authority, held that the activity.of assembly of the CNG/LPG gas conversion kit
amounts to manufacture; confirmed the demand along with interest and further imposed penalty

on both the appellants mentioned at Sr. No. 1 and 2 in the table above.

3. Feeling aggrieved, the appellant(s) have filed this appeal raising the following

averments:

(i)M/s. Rohan BRC Gas Equipment Private Limited

(a)that incorrect and ex facie wrong facts have been taken into consideration by the adjudicating authority
though the appellant company has clearly explained the true facts about its trading business and
documentary evidence in respect of the trading business was also available on records:

(b) the finding that the goods supplied to OEMs and dealers/traders were the same is not correct: that the
adjudicating authority has committed a factual error in proceeding on the basis that the goads sold and
supplied to dealers/traders were the same as were sold to OEMs on payment of excise duty:

(c ) that the complete kit sold by the appellant company on payment of duty comprised of 20 different
components; while the appellant has been trading in only 12 parts: thet all 12 were also not sold together
to any dealer/trader; that a few of such 12 parts were sold to a dealer in a particular sale transaction:

(d) that it is an admitted fact that all the parts/components required to zssemble a complete gas conversion
kit were never sold in trading activity; .

(e) that the goods sold to OEMs were a complete CNG/LPG gas conversion kit comprising all parts and
components required for assembling a complete kit and such complete kit was sold to OEMs in
unassembled condition but in one box bearing the appellant’s brand na ne and identification:

(Nthat only a few parts and components were sold to dealers/traders in respect of the appellant’s trading
activities and such parts were used by the traders/dealers for reselling them for repairing and replacement
and the trading of the goods by the appellant has not been under any brand name or such identification:
(8) appellant’s trading activity was absolutely different and distinet in nature:

(h) the adjudicating authority had no jurisdiction to hold that the trading activity of the appellant company
was also in the nature of manufacture of excisable goods:

()the conclusion of the adjudicating authority that a new product differently known in the market resulted -
when the goods traded by the appellant were assembled is not correct: ey
(j)that they would like to rely on the case of HPCL [1999(112) ELT 8(SC)]. M/s. XI Telecom Limited
[1995(105)ELT 263], Dalmia Industries [1999(112) ELT 305] Bajaj Auto [2000(120) ELT 668] TI =
Diamond Chain Limited [2000(126) ELT 790], Final order no. A/958-960/2011 of CESTAT Ahmedabad, - %}
Sony India [2008(231) ELT 385]: ‘
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(k) that Rule 2(a) would apply only when the imported articles presented unassembled or disassembled
could be put together by means of simple fixing device or by riveting or welding. but not when the
articles presented were not adequate to assemble a complete machine or device;

(1) that there has been no suppression of facts or any wilful misstatement: that in the letter dated 10.6.2011
and 23.5.2012 no incorrect or misieading facts were stated: the demand made in March 2015 for trading
activity conducted during 2010-11 and 2011-12 is barred by limitatior:

(m) that the benefit of cum duty should be given;

(n) that in the present case where no suggestion or allegation of any malafide intention to evade payment
of duty is even made out against the appellant, there is no justification in the imposition of penalty in law
as well as in facts. ’

(i) Shri Upendrabhai Chanalal Shah in his appeal has stated that the imposition of penalty is wholly
unreasonable and illegal action because he did not have any personal interest in the conduct and business
affairs of the appellant mentioned at Sr. No. | above: that he would like to rely on the case of Vinod
Kumar [2006(119) ELT 705], R K Ispat Udyog [2007(211) ELT 460] and Order No. A/835/2009 dtd-
20.4.2009 of CESTAT, Ahmedabad: that personal penalty on the enployee was not justified nor called
for when the employee was discharging his duties in accordance with the directions of the employer.

4. Personal hearing in both these appeals was held on 19.7.2017, wherein Smt. Shilpa P
Dave, Advocate, appeared on behalf of both the appellants and reiterated the grounds of appeal.
She further explained the chronological chart of events; that their business was in the knowledge
of the department; she further pleaded limitation and requested for cum-duty benefit. She also

provided the copies of relied upon judgements.

5. I have gone through the facts of the case. the appellant’s grounds of appeal, and the

oral submissions made during the course of personal hearing.

6. The primary dispute is whether the adjudicating authority was correct in holding that
the clearances of CNG/LPG automobile conversion kits made by the appellant to dealers/traders.

were liable to central excise duty.

7. I find that the adjudicating authority has arrived at the aforementioned findings based

on the following:

(a) that the appellant has cleared complete CNG/LPG automobile conversion kit: that the quantity has
been show as no. of CNG/LPG Kkit; that the evidences on record clearly establish that they were sold as
complete kit and hence was required to be assessed accordingly:

(b) that even in cases where auto tank and tank stand are separately packed and supplied. the same would
not cease to be gas conversion kit assembly within the meaning of Rule 2(a) of the Interpretative rules of
CETA 1985 and note 4 to Section XV of CETA, 1985: that since the goods are found to be manufactured
in terms of Section 2(f) of the CEA, 1944, not affixing a brand name would not make these goods as non
manufactured;

(c)that since there is no evidence of inclusion of excise duty in the price charged from the buyers has been
produced, benefit of cum duty is not applicable in this case:

(d) that in the letter dated 10.6.2011, to the department. it was stated that they would clear/supply/sell
parts of CNG/LPG conversion kit without payment of duty as a trading activity: that however. they had
cleared complete CNG/LPG automobile conversion kit to dealers/traders: that since the appellant had
contravened the provisions of the Central Excise rules and act, with an intent to evade payment of duty.
extended period is invocable in this case;

(e) that where the goods are not seized, the same cannot be canfiscated and no redemption fine is
imposable;
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(f) that the activity of assembly of CNG/LPG gas conversion kit clzared to dealers/traders amounts to
manufacture.

8. Before dwelling onto the dispute. I would like to reproduce the following:

(i) Section 2(f) of the Central Excise Act. 1944
[ “manyfacture” includes any process, -
(i) incidental or ancillary to the completion of a manufactured product:
(ii) which is specified in relation 1o any goods in the Section or Chapier notes of [the First
Schedule] to the Central Excise Tariff Act, 1985 (5 of 1956) as amounting (o [manufactre;
or]
[(iii) which, in relation to the goods specified in the Third Schedule, involves pucking or
repacking of such goods in a unit contuiner or labelling or re-labelling of containers
including the declaration or alteration of retail sale pricz on it or adoption of any other
treatment on the goods to render the product marketable o the consumer. ]
and the word “manufacturer”* shall be construed accoraingly and shall include not only a
person who employs hired labour in the production or mmufucture of excisable goods, but
also any person who engages in their production or manfacture on his own account; ]

(ii) Rule 2(a) of the General Rules for the Interpretation of Schedule to CETA
“Any reference in a heading to an article shall be taken to include a reference 1o that
article incomplete or unfinished. provided that as presented. the incompleie or unfinished
article has the essential character of the complete or finished article. It shall also be iaken
10 include a reference to that article complete or finished [or fulling to be clussified as
complete or finished by virtue of this rule]. presented waassembled or disassembled.”

(iii)  Note 4 to Section XVI of CETA. 1985, states as follows:
“where a machine[including « combination of mazhines] consists of an individual
components [whether separate or interconected by piping. by transmission devices, by
electric cables or by other devices] intended 1o contribute together (o a. clearly defined
fumction covered by one of the headings in chapter 84 or 83, then the whole falls to he
classified in the heading appropriaie (o that function.”

(iv)  Note 6 to Section XVI of of CETA. 1985 reads as {cllows :
In respect of goods covered by this Section. conversicn by this Section. conversion of un
article which is incomplete or unfinished but having the essential character of the complete
or finished article (including “blank’. that is an article, not reuady for direct use, having the
approximate shape or outline of the finished article or part. and which can only be used.
other than in exceptional cases. for completion into a finished article or a part). into
complete or finished article shall amount (o manyfacture.

9. The genesis of the dispute is that the appellant was clearing CNG/LPG conversion
kits to OEMs on payment of Central Excise duty and while clearing the CNG/LPG conversion
kits to dealers and traders, they were not discharging duty. It is on these clearances that the

department is demanding duty.

10. The appellants contention is that the goods sold to OEMs on which duty was
discharged was a complete. CNG/LPG gus conversion kil. comprising all parts and components
required for assembling a complete kit: that it was sold to OEMs in unassembled condition but in
one box bearing the appellant’s brand name and identification: that the complete kit sold by the
appellant company on payment of duty comprised of 20 different components while the goods
supplied to dealers/traders contained only 12 parts and that al: 12 were also not sold together to; = 2
any dealer/trader; that all the parts/components required to assemble a complete gas conversion ‘

kit was never sold in trading activity; that these were used by the traders/dealers for reselling. N
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repairing, and replacement; that the trading of the goods by the appellant has not been under any

brand name or such identification; that the appellant’s trading activity was absolutely different

and distinct in nature.

11. On going through the facts of the case. I observe that there is no dispute as far as
clearance of LPG/CNG conversion kit supplied by the appellants to OEMs on payment of excise
duty is concerned. Neither the department nor the appellant is disputing the fact. that the goods

supplied by the appellants to OEMs are leviable to duty. That the appeliant has discharged duty

on these goods, effectively shows that these LPG/CNG conversion Kits were leviable to central
excise duty. In-fact, the appellant has stated in his grounds that goods sold to OEMSs were in
unassembled condition but in one box bearing the appellant’s brand name. while the goods sold
to dealers/traders, [also in unassembled condition] did not bear their brand name. Ideally. both
the activity of supplying goods to (i) OEMs and (ii) dealers/traders. should be leviable to central
excise duty in view of Section '2(1‘) of the Central Excise Act, 1944. read with Rule 2(a) of the
General Rules for the Interpretation. and notes 4 and 6 tc Section XVI of CETA, 1985.
However, the appellant has claimed that while the goods supplied to OEMs comprised of more
than 20 different components, the kits sold to dealers/traders. comprised of only 12 such
components/parts. Before Central Excise duty can be imposed on any article, it must satisfy two

basic conditions viz.

[i] the article should be goods and

[ii] it should have come into existence as a result of manufacture.
In the present dispute, nobody disputes that the items are goods. However. for the process to
amount to manufacture, the incomplete or unﬁnish-ed article. [CNG/LPG conversion kit supplied
to the trader/dealer] should have the essential character of the complete or finished article.

Hence, two things needs to be established

[a] whether, the appellant is correct when he states that only 12 parls were supplied to
dealers/traders and not the whole kit. as supplied to OEMs:

[b]If yes, whether with these 12 parts, the purchaser/dealer/trader would be able to assemble the
said parts into a LPG/CNG conversion kit i.e. whether it Fad the essential character of the
complete or finished article. :

It is a fact, that in the data/figures supplied to the department. [refer para 31.3 of the 0I10], the
appellant has given information as “LPG/CNG conversion kits™ sold in the years 2010 and 201 1.
However, it is felt that the dispute cannot be settled without a finding on the two questions. supra

more so when the appellant is vehemently stating that what was sold is not the entire kit

12. All the other issues. raised by the appellant regarding benefit of cum duty. of the
notice being hit by limitation, imposition of penalty on both the appellants. though dealt in detail
by the adjudicating authority. can only be examined. once the aforementioned two questions are

answered.

L=
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13. In view of the foregoing, 1 find that this matter needs to be remanded back to the
original adjudicating authority to pass a fresh order since it is imperative that a finding be given
by the adjudicating authority on the aforementioned questions. raised in para 10 supra. The
adjudicating authority is further directed to examine the claim of the appellant on the benefit of
cum duty, limitation, penalty, etc. while passing the order. Needless to state that the appellant

will cooperate with the adjudicating authority and produce all documentary evidences as required

by the adjudicating authority.

14. Hence. the OIO is set aside and both the appeals are partly allowed by way of
remand.

15. srderehel EaRT ot BT aT$ Jefier T YT 3T adieh & fRar ST &
15. The appeal filed by the appellants stands disposed of in above terms.
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Date: .08.2017
Attested

\
(Vinod Lukose)
Superintendent ,
Central Tax{Appeals),
Ahmedabad.

By RPAD.

To,

M/s. Rohan BRC Gas Equipment Private Limited.
5, Ashwamegh Industrial Estate,
Changodar, Ahmedabad.

(New Address)

M/s. Rohan BRC Gas Equipment Private Limited,
Plot No. 291/304, Panchratna Industrial Estate.
Besides 10C Petro! Pump.

Sarkhej Bavla Road, Changodar,

Ahmedabad 382 213.

Shri Upendrabhai Chhanalal Shah,
Manager (Accounts) of .
M/s. Rohan BR Gas Equipment Private Limited.
5. Ashwamegh ndustrial Estate,
Changodar, Ahmedabad

(New Address)
Shri Upendrabhai Chhanalal Shah.
Manager (Accounts) of .
M/s. Rohan BRT Gas Equipment Private Limited.
Plot No. 291/304. Panchratna Industrial Estate.
Besides [OC Petrol Pump.
Sarkhej Bavla Foad. Changodar.
Ahmedabad 382 213.

Copy to:-.

1. The Chief Commissioner. Central Tax. Ahmedabad Zone .
2. The Principal Commissioner, Central Tax. Ahmedabad S&eeiCommissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division TV Ahmedabad South.

4. The Additional
Commissionerate.

7" Guard File.

6. P.A.

Commissioner, System. - Central “Tax,

Ahmedabad
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